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Worker, Retiree and Employer Recovery Act of 2006

he Worker, Retiree and Employer
Recovery Act of 2008 (HR 7327)
passed the House on December 10th,
the Senate on December 11thand was
signed into law by President Bush on
December 23, 2008. The bill includes short term
relief provisions to help individuals and certain
plan sponsors deal with the market downturn,
as well as the PPA technical corrections package
that had passed the House in July. We now have
assurance that some critical issues reserved in
proposed regulations can be addressed.

Technical Corrections

Title I of the bill includes the PPA technical cor-

rections and certain other provisions, generally

effective as if included in PPA. Many are clerical
and already reflected in guidance. However, the
bill includes a number of important provisions
that could not be reflected in guidance until tech-
nical corrections had been enacted, including
giving Treasury the authority to write rules for
small defined benefit plans with end-of-year (EOY)
valuation dates regarding benefit restrictions and
quarterly contributions. Inaddition to providing

Treasury with authority to write rules for plans

with end-of-year valuations, non-clerical provi-

sions in Title I of H.R. 7327 include:

+ Target normal cost includes plan-related
expenses expected to be paid from plan assets
during the plan year and is reduced by manda-
tory employee contributions expected to be
made during the plan year. This provision is
effective for plan years beginning after 2008
unless the plan sponsor elects to apply the pro-
vision to years beginning in 2008.

By Judy A. Miller, MSPA, FSA, EA

* Defined benefit plans may pay benefits that
could be distributed immediately without par-
ticipant consent (i.e., where the present value
is not more than $5,000) even though the plan
is subject to the benefit restrictions of IRC §436.

* The new vesting requirements for applicable
defined benefit plans (e.g., cash balance plans)
only apply to participants with an hour of ser-
vice after the effective date of the requirements.

+ For combined defined benefit/defined contri-
bution plans, if contributions to the defined
contribution plan are less than six percent of
compensation, the defined benefit plan is not
subject to the overall deduction limit (25 per-
cent of compensation). If contributions to the
defined contribution plan exceed six percent
of compensation, only the contributions in
excess of six percent of compensation count
toward the overall limit.

+ Effective for plan years beginning after Decem-
ber 31, 2009, rollovers by non-spouse
beneficiaries are generally subject to the same
rules as other eligible rollovers. This means
plans are required to provide a direct rollover
option for non-spousal beneficiaries and must
provide an IRC § 402(f) notice to the non-
spousal beneficiaries.

* Permissible withdrawals under automatic con-
tribution arrangements are no longer
conditioned on satisfying ERISA §404(c)(5),
and are available to SIMPLE and SEP IRAs. Per-
missive withdrawals are also disregarded in
applying the annual limit on elective deferrals
under IRC §402(g)(1).
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¢ The requirement that gap period income be
distributed on excess deferrals (i.e., deferrals in
excess of the IRC §402(g) limit) is eliminated.
Thus, gap period income is no longer required
on excess contributions, excess aggregate con-
tributions and excess deferrals distributed to
satisfy IRC §§ 401(k)/(m) or 402(g).

Other provisions in Title I include:

¢ The value of defined benefit plan assets for val-
uation purposes can be “smoothed” using an
interest rate no higher than the third segment
rate. Asset smoothing also is made available
under the special airline funding rules.

* Effective for plan years beginning after 2008,
defined benefit plans sponsored by small employ-
ers (100 or fewer employees) can provide a fixed
5.5% interest rate for determining maximum
lump sum benefits under IRC §415; and

+ Governmental defined benefit plans are not
subject to the market rate limitation that oth-
erwise applies to applicable plans for ADEA
purposes.

Special Relief Provisions

Title IT of the bill includes provisions related to the

economic cisis, including suspension of the min-

imum required distribution requirements for

2009, and funding relief for single and multi-

employer plans. Under this title:

* The minimum required distributions other-
wise due for 2009 under IRC §401(a)(9) would
be waived for qualified defined contribution
plans, IRC §403(a) and IRC §403(b) plans, gov-
ernmental IRC §457(b) plans and IRA’s.

* For single employer defined benefit plans:

— The requirement that a plan not have a short-
fall amortization base for years beginning
after 2008 in order to continue to qualify
for the transition rule in IRC §430(c)(5)(B)
is eliminated. Furthermore, if an eligible
plan falls below the applicable percentage
(92% for 2008, 94% for 2009, 96% for 2010),
only the applicable percentage of the fund-
ing target is taken into account in
determining the shortfall amortization base.
The effect of this provision is to provide
plans that were not subject to the deficit
reduction contribution (DRC) with a phase

Continued on page 4
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Recovery Act of 2006 (Continued from page 1)

in of the funding target for purposes of estab-
lishing a shortfallamortization base, even if the
plan’s funded status for 2008, 2009 or 2010 is
less than the applicable percentage for the year.
These plans still must use the full funding tar-
get to determine the funding target attainment
percentage (FTAP) or adjusted funding target
attainment percentage (AFTAP) for the year.
(Note that plans that were subject to the DRC
for the plan year beginning in 2007 get no relief
under this provision. Plans subject to the DRC
pre-PPA still must use 100% of the funding tar-
get to calculate the shortfallamortization base.)

— For the first plan year beginning on or after
October 1,2008, the determination regard-
ing the restriction on benefit accruals under
IRC §436(e)(1)is to be based on the AFTAP
for the preceding plan year. Asstated above,
the technical corrections provisions in the
bill include providing Treasury with regu-
latory authority on end-of-year (EOY)
valuation plans. Treasury has indicated that
guidance will provide that the AFTAP for a
2008 calendar year plan with an EOQY valu-
ation date, for example, will be based on
the valuation results as of December 31,
2007. Thus, this relief combined with the

expected guidance for plans with EOY valua-
tion dates would effectively apply the
December 31, 2007 results to both 2008 and
2009 for purposes of determining whether or
not accruals are to be frozen.

+ For multiemployer defined benefit plans:

— If the sponsor of a defined benefit plan so
elects, the funded status for the first plan
year beginning on or after October 1, 2008
shall be the same as the status for the pre-
ceding year. If the plan is in endangered or
critical status and the election is made, the
plan does not have to update funding
improvement plans or schedules under IRC
§432(c)(6) until the following year.

— Defined benefit plans in endangered or crit-
ical status for a plan year beginning in 2008
or 2009 can elect a three-year extension of
the funding improvement or rehabilitation
period.

The full text of HR 7327 is available at
http://frwebgate.access.gpo.gov/cgi-bin/ get-
doc.cgi?dbname=110_cong_bills&docid=fh7327¢
nr.txt.pdf and a description of the bill prepared by
the staff of the Joint Committee on Taxation is avail-
able at http://www.house.gov/jct/x-85-08.pdf .
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Credit Balances for Single Employer Defined Benefit Plans Under PPA of 2006
By Daveyne C. Totten, EA, MAAA, MSPA, COPA

rior to Pension Protection Act (PPA), credit balances

were established,added to,and used to offset minimum

required contributions automatically. Under PPA,a plan
sponsor must notify enrolled actuary and plan administrator
in writing of its election to use a credit balance in any way.
These elections must be made by certain dates, must include
relevant details of election (including specific amounts
involved with regard to credit balance),and are irrevocable
once made. PPA distinguishes between credit balances that
existed before PPA became effective (funding standard car-
ryover balances, or carryover balances in this article) and
credit balances established after PPA became effective (pre-
funding balances),and treats these balances differently.

Amount of carryover balance on first day of PPA effective
plan year!' is the credit balance in funding standard account
on last day of the pre-effective plan year? (if any). Prefunding
balance is initially established as zero on first day of PPA effec-
tive plan year. Amount of remaining carryover/prefunding
balance on first day of any subsequent plan year is amount of
unused balance on first day of prior plan year, brought for-
ward to first day of subsequent plan year using actual rate of
return on plan assets® for prior plan year. Unused carry-
over/prefunding balance on first day of prior plan year is (a)
amount of balance on first day of prior plan year,minus (b) any
portion of balance used to offset minimum contribution for
prior plan year, minus (c) any amount by which balance was
reduced in prior plan year.

If excess contributions were made for prior plan year, plan
sponsor may elect to add to prefunding balance on first day of
subsequent plan year. This election must be made on or before
due date of 5500 forms (including extensions) for prior plan
year.Amount available to add to prefunding balance is amount
of interest adjusted excess contributions made for prior plan
year. Excess contributions are excess (if any) of (a) contribu-
tions made for prior plan year (other than contributions made
to avoid or lift benefit restrictions), discounted to first day of
prior plan year at effective rate* for prior plan year,over (b) min-
imum required contribution for prior plan year, determined
before offset by any credit balance.Interest adjusted excess con-
tributions are excess contributions,brought forward from first
day of prior plan year to first day of subsequent plan year using
effective rate for prior plan year.

In general, plan sponsor may elect to use all or part of a
carryover/prefunding balance to offset minimum required
contribution for current plan year;however, this election is not
available for a plan year if prior year funding ratio’ is less than
80%. This election must generally be made on or before due
date of 5500 forms (including any extensions granted) for
plan year to which the election relates; however, an earlier
election would be required to offset a quarterly contribution.
Plan sponsor may also elect to voluntarily reduce all or part
of a carryover/prefunding balance,in order to improve fund-
ing ratios used for minimum funding and benefit restrictions.
This election must be made by end of plan year to which the
election relates.

Under certain circumstances, carryover and/or prefund-
ing balances must be (involuntarily) reduced.If the restriction
on accelerated benefit payments under IRC Section 436 would
otherwise apply,and reducing amount of a carryover and/or
prefunding balance would bring AFTAP up to applicable
threshold necessary to avoid restriction, the plan sponsor is
treated as having made an election to reduce the balance(s)
to the extent necessary to avoid the restriction, effective on
the date restriction would otherwise have applied®. For col-
lectively bargained plans’, similar rules apply for each of the
other benefit restrictions under IRC Section 436. These
deemed election rules are generally applied based on pre-
sumed AFTAPs,as well as actual AFTAP certifications;however,
they do not apply if the plan is presumed to have an AFTAP
below 60%.They also do not apply if combined carryoverand
prefunding balances are not sufficient to avoid the applicable
restriction, even if reduced to zero.

When determining amount of balances used for any pur-
pose, if plan has a carryover balance in addition to a prefunding
balance, carryover balance must be used first and must be
exhausted before any part of prefunding balance can be used.

PPA also applies new rules regarding when carryover and
prefunding balances are used to reduce value of plan assets.
With three exceptions, amount of any balance is subtracted
from value of plan assets for purposes of funding and AFTAP
determinations. In determining whether a plan is exempt
from establishing a shortfall amortization base (IRC 430), pre-
funding balance is subtracted only if an election to use
prefunding balance to offset minimum required contribution
is made,and carryover balance is not subtracted under any cir-
cumstance. When determining a plan’s AFTAP (IRC 436),if the
FTAP under IRC Section 430 determined without subtract-
ing carryover and prefunding balances meets certain
thresholds, balances are not subtracted. Finally, if a binding
agreement with PBGC exists restricting use of balances to off-
set minimum required contributions,amount of balances so
restricted are not subtracted for purposes of determining
funding shortfall IRC 430).

Ms. Totten is Senior Actuary, Actuarial Pension Analysts,Inc.
of Middlebury, Vermont.

1 PPA effective plan year is first plan year to which PPA applies.

2 Pre-effective plan year is plan year immediately preceding PPA effective plan
year.

3 Actual rate of return on plan assets is determined on a fair market basis, taking
into account amount and timing of all contributions, distributions, and other
plan payments made during plan year.

4 Effective rate is effective interest rate determined under IRC Section 430.

5 Prior year funding ratio is (a) actuarial value of assets on valuation date for
prior year, reduced by any prefunding balance (but not by any carryover bal-
ance), divided by (b) funding target for prior plan year (determined without
regard to at-risk rules).

6 Date restriction would otherwise have applied is generally the date an AFTAP
certification is made (or a presumed AFTAP becomes effective) that would
result in the application of the restriction if the balances were not reduced.

7 A plan is considered a collectively bargained plan if at least 25% of plan par-
ticipants are collectively bargained employees.

THE ACTUARIAL DIGEST SPRING 2009












Knowledge ® Advocacy e Credibility ® Leadership

Advanced Actuarial Conference

JUNE 8-9, 2009

EMBASSY SUITES BOSTON LOGAN AIRPORT
BOSTON, MA

A" ASPPA'

WORKING FOR AMERICA’S RETIREMENT

I
' Z ASPPA® College of Pension Actuaries

This conference is for you if you are looking for: -
== Smaller, more intimate format
== |nteractive Q&A =

== Detailed information in a workshop environment
== A place to voice your concerns

For more information and to register, visit www.asppa.org/actuarial



